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DECI SI ON AND ORDER

This is a claimfor benefits under the Longshore and Harbor
Wor kers' Conpensation Act (herein the Act), 33 U S.C. § 901, et
seq., brought by Sylvester WIllis (Claimnt) against Air Md
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Services, Inc. (Enployer) and Louisiana Wrkers’ Conpensation
Corporation (Carrier).

The issues raised by the parties could not be resolved
adm ni stratively and the matter was referred to the O fice of
Adm ni strative Law Judges for hearing. Pursuant thereto, Notice
of Hearing issued scheduling a formal hearing on February 16,
2001, in Lafayette, Louisiana. All parties were afforded a full
opportunity to adduce testinony, offer docunentary evidence and
submt post-hearing briefs. Claimant offered three exhibits
while Enmployer/Carrier proffered five exhibits which were
admtted into evidence along with one Joint Exhibit. Thi s
decision is based upon a full consideration of the entire
record.?

Post-hearing briefs were received from the Claimnt and
Enpl oyer/ Carrier on April 2, 2001 and WMarch 29, 2001,
respectively. Based upon the stipulations of the parties, the
evi dence introduced, ny observations of the deneanor of the
w t nesses, and havi ng consi dered the argunments presented, | make
the follow ng Findings of Fact, Conclusions of Law and Order.

. STI PULATI ONS

At the commencenent of the hearing, the parties stipulated
(IJX-1), and I find:

1. That Claimant was injured on Septenber 21, 1996.

2. That Claimant's injury occurred during the course and
scope of his enploynent with Enployer.

3. That there existed an enpl oyee-enpl oyer rel ati onship at
the time of the accident/injury.

4. That the Enployer was notified of the accident/injury
on Septenber 26, 1996.

5. That Enployer/Carrier filed a Notice of Controversion
on COctober 22, 1998.

! References to the transcript and exhibits are as
follows: Transcript: Tr. ; Claimant's Exhibits: CX- ;
Empl oyer/ Carrier Exhibits: EX- ; and Joint Exhibit: JX-__
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6. That an i nformal conference before the District Director
was held on February 24, 1999.

7. That Claimant received tenporary total disability
benefits from Septenber 26, 1996 through October 20, 1998 at a
conpensation rate of $365. 34/ week.

8. That Claimnt's average weekly wage at the tinme of
injury was $548. 00.

9. That $8,338.16 in nmedical benefits for Clainant have
been paid pursuant to Section 7 of the Act.

1. 1 SSUES

The unresol ved i ssues presented by the parties are:
1. Whet her Cl ai mant has reached maxi nummnedi cal i nprovenent;

2. If Claimant has reached maxi rumnedi cal i nprovenent, what
is the nature and extent of Claimant’s disability, if any;

3. VWhether Claimant is entitled to continuing weekly
conpensati on benefits;

4. \Vhether Claimant is entitled to reinmbursement by
Empl oyer/ Carrier of medical and pharmaceutical bills;

5. Attorney fees due to Attorney Charles Benjam n Landry
pursuant to a petition for Intervention.

I11. STATEMENT OF THE CASE
THE TESTI MONI AL EVI DENCE

Cl ai mant

Claimant testified that he is 45 years old, has a high
school diploma and al so attended trade school and college. (Tr.
19, 52). Claimant is married and has three children ranging in
age fromeleven to twenty-two. (Tr. 20). Claimnt has a di pl oma
in fluid power technology, hydraulics and pneumatics from the
Uni versity of Sout hern Louisiana (USL) and has received training
as an EMI and paranmedic. (Tr. 20, 52). Clainmnt has worked and
volunteered as a paramedic for his |local fire department. (Tr.
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20). He al so worked as a paranedic for Med Express prior to his
enpl oynment wi th Enpl oyer. (Tr. 21).

Cl ai mant was enployed by Enployer as a paranedic for
approximately three nonths at the time of his injury. (Tr. 19,

21, 52). He was assigned to Enployer’s contract service
depart nent, which furnishes paranmedics to offshore oil
conpanies. He was a nedic on a fixed platformand worked a 14
day on/off rotation. His job duties included filling out

various paperwork regarding the offshore workers, conducting
safety neetings and i nventoryi ng nedi cal supplies. (Tr. 21-24).
If a worker had to be transported to a | and-based hospital, it
was Claimant’s responsibility to arrange the transportation;
however, Claimant would remain on the platform after the worker
was evacuated. (Tr. 23).

Claimant testified that while wal king on the platform his
foot becane caught in the grating, when he turned causing his
foot to tw st. (Tr. 24). Claimant stated the contracted
conpany, [INSCO would not allow him to |leave the platform
because they believed his ankle woul d get better. Cl aimnt iced
and el evated his foot at night and remai ned on the platformfor
four or five days until his rotation was over. (Tr. 25, 53).
Cl ai mnt has not worked for Enployer since returning fromthis
rotation. (Tr. 53).

Cl ai mant’ s ankl e becane swol | en and di scol ored whil e he was
still on the platformand he was unable to nove his ankle. (Tr.
26). Upon ending his rotation, Claimant filled out an acci dent
report with his Enployer and then saw his fam |y doctor, Dr.
David Tate. Dr. Tate provided Claimant with nedication and told
hi m he could not work. (Tr. 26).

Cl ai mvant saw Dr. Tate approximately four tinmes before Dr
Tate referred Claimant to Dr. MIler, an orthopedic surgeon,
approximately a nonth after his injury. (Tr. 26-28). Dr. Tate
told Claimnt he believed his injury was worse than a sprained
ankl e.

He testified that Dr. M|l er opined his ankle was frozen in
pl ace and suggested Cl ai mant pursue physical therapy. (Tr. 28).
Cl ai mant stated that Carrier would approve physical therapy for
one to two weeks and then discontinue it. He would have to re-
start physical therapy, thus he was unable to receive physical
therapy on a continued basis. He stated that due to Carrier’s
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refusal to approve his physical therapy, Dr. MIler referred him
Dr. deAlvare. (Tr. 28-29). Claimant also visited Dr. Schutte
once during this period. (Tr. 29).

Cl ai mnt was unsure, but believed Dr. Schutte was an
orthopedi c surgeon. (Tr. 29). He was al so unsure whether his
Empl oyer or Loui siana Wirkers’ Conpensation Corporation (LWCC)
referred himto Dr. Schutte. Dr. Schutte X-rayed Claimnt’s
ankl e; however, Claimnt only visited Dr. Schutte once and never
received the results fromhis X-ray. (Tr. 29-30).

Claimant visited Dr. deAlvare approximately five tines.
(Tr. 32). He testified that Dr. deAlvare wanted to perform an
MRl and other tests which were not approved by Carrier. (Tr.
31). Dr. deAlvare also prescribed nedication for Claimnt,
whi ch upset his ulcers and had to be discontinued. Clainmant was
al so having difficulty nmoving his |l eg and reported this to Dr.
deAlvare and Dr. Mller. Claimant was informed that the
difficulty with his leg was caused by his ankle injury. He
stated that after a period of tine the doctors realized that his
| eg was not working properly and began to | ook for a causation
beyond his ankle injury. (Tr. 31).

Dr. deAlvare restricted Claimant to light duty work. (Tr.
31). However, Enployer did not provide Claimant with |ight duty
work and Claimant was informed by Lynn Guillory of Acadian
Ambul ance (Enpl oyer is a subsidiary of Acadi an Anbul ance) (Tr.
52), that until he was released totally he could not return to
work. (Tr. 32). After Claimant’s “hearing” (conference before
the District Director), Dr. deAlvare was permtted to perform
“some kind of scan instead of the MRI”. (Tr. 32).

Cl ai mnt was referred to Dr. Warner, a psychol ogist, by Dr.
deAlvare for a psychol ogical evaluation. (Tr. 44). Dr .
deAl vare and UMC believed Claimnt’s ankle was unable to hea
due to his nental state regarding his ankle. Claimnt stated
that UMC was wunable to provide him with pain managenment
counseling and other tests and suggested Claimnt’s ankle pain
may be psychological. (Tr. 45).

Cl ai mant saw Dr. Warner once, when Dr. Warner gave Cl ai mant
the report from his psychological test. (Tr. 45). Dr. Warner
suggested t hat Cl ai nant seek nmedi cal treatnent for his ankle and
psychol ogi cal treatnment for his conversion disorder. Dr. Warner
informed Cl ai mant that with such treatnment Cl ai mant could return
to full-time work within six nmonths. (Tr. 45-46).
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Cl ai mant stated that Dr. deAlvare, his famly doctors, and
the doctors at UMC all opined that Cl aimant’s ankle injury was
i npacted by another factor, yet could not determ ne fromtests
if Claimant suffered from a |ower back injury or conversion
di sorder. They infornmed Claimant that if an injury “stayed this
| ong that probably the problemthey couldn’t correct it because
its been so long and it hasn’'t been taken care of.” (Tr. 46-
47). Claimant testified that in addition to his |left ankle, he
also had difficulty with his left leg. (Tr. 47). Claimnt had
difficulty picking up or kicking out his left 1leg, thus
affecting his ability to maneuver steps, junp and use his | eg
for |everage. (Tr. 48). Cl ai mant estimated that he had
approximately fifty percent use of his entire left |eg.

Claimant testified that doctors had exam ned his left |eg
and even opined that it had gotten smaller. (Tr. 48). He
stated he has al so wal ked with weights on his leg in an attenpt
to build his left |eg back up and prevent muscle deterioration.
(Tr. 48-49).

He stated that UMC and Dr. deAl vare wanted to run an MRl and
other tests to determne if Claimnt suffered from an injury
besides his ankle, but the tests were never approved by
Enpl oyer/ Carrier. Claimnt believed the doctors were concerned
“about a disk” and “something in the back” and that this was the
cause of the problens with his left leg. (Tr. 49-50).

Cl aimtant was unsure but believed that Dr. deAlvare
instructed him not to go back to work in May 1997. (Tr. 33).
Claimant testified that Dr. deAlvare also informed himthat his
medical bills were not approved by Enployer/Carrier and that
until the bills were paid he would not see Claimnt. Cl ai mant
di d not know whether Dr. deAlvare’s nedical bills had been paid,
however, Cl ai mant has not received any bills fromDr. deAl vare.
(Tr. 33).

He testified that he paid the pharmaceutical bills
Empl oyer/ Carrier would not pay. (Tr. 34). Cl ai mant al so
estimated that he has an outstanding prescription bill of
$85.00. (Tr. 34).

Claimant is able to walk “a pretty good di stance” but has
difficulty finding shoes | oose enough for his left foot. (Tr.
40) . He testified that he could not flex his left foot and
cannot pick up his left leg when lying down. (Tr. 41). He is
al so unable to put strain on his left leg or use it for | everage
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or pulling. (Tr. 42). However, Clainmnt has continued to wal k
wi t hout assistance, in order to maintain the use of his leg. He
wal ks often but continues to have a burning sensation in his
leg. Additionally, he is unable to |ift heavy objects, such as
| awn nowers, operate a standard shift, run or junp. (Tr. 41-42,
75).

Cl ai mant i s no | onger taking prescription nedication because
he is no |longer seeing a physician. (Tr. 43). | nst ead,
Cl ai mnant takes Tylenol and other over-the-counter nedications
for pain.

From Sept enber 1998 unti| Decenber 2000, Cl ai mant conduct ed
a job search. (Tr. 43). However, Claimant stated when
enpl oyers |learned he was involved in a workers’ conpensation
case and was not totally released to work he was declined
enpl oynment. Claimant testified he has stayed preoccupi ed and
active with volunteer work at his church and other community
organi zations. (Tr. 44).

On Decenber 4, 2000, Clai mant began wor ki ng mai nt enance for
the Community Rehabilitation Hospital of Lafayette, where he is
currently enployed. (Tr. 34-35). Al t hough, Claimant’s job
title is maintenance, he perfornms the hospital’s CPR cl asses,
fire training and paranedic training. Claimnt testified that
the hospital has accommodated his ankle injury by allow ng him
to do light duty work such as painting, fixing call bells, and
deliveries. (Tr. 35-36). Claimnt stated he ordinarily does
not perform heavy work but once placed a desk on a dolly
Cl ai mvant works forty hours a week with a yearly income of
$25,000. (Tr. 36-37). He is also provided hospitalization as
part of his enploynent benefits. (Tr. 37).

He testified he has had an enpl oynent contract with the
St ate of Louisiana Department of Hospitals, Bureau of Energency
Medi cal Services (EMS), since 1989. (Tr. 37). Cl ai mant
provides quality assurance by filling out evaluations for
paramedi ¢ skills classes. (Tr. 37-38). He nmay work from ei ght
to ten hours a day and is paid a daily rate of $150. However
this work is limted to three days a nonth. (Tr. 38, 55).
Addi tionally, the classes are only offered ten nonths out of the
year. (Tr. 40). Claimnt may potentially earn $450 a nonth.
(Tr. 38). The maxi mum anmount of days Claimant nmay work in a
year is thirty, which Claimnt stated is not guaranteed incone
because sone classes may be canceled. (Tr. 40).
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Cl ai mant al so worked for the EMS Bureau during Septenber
1996, the nonth of his accident. Claimnt stated he worked when
he was able to wal k on his ankle. (Tr. 38-39, 54). Cl ai mant
was provided a nedical statement limting him to light duty
wor k, which allowed himto continue his contract. (Tr. 54-55).
Whil e Clai mant continued his contract there were times when he
was unable to work due to the pain from physical therapy. (Tr.
54) . He perforned his quality assurance contract while
receiving workers’ conpensation and continued to perform his
duties after his workers’ conpensation was discontinued in
Cct ober 1998. (Tr. 40, 53). He testified he reported his
earnings from 1996, 1997 and 1998 to Enployer/Carrier. (Tr.
39).

Additionally, Claimnt testified that in 1999, he worked
part-time for Medic Systens, teaching classes for oil spill
training. (Tr. 69-70). Claimant would teach four eight-hour
cl asses every three nonths and earned $100 to $150 per day.
Cl ai mant taught approximtely twelve classes. (Tr. (70-71).

He has al so remained involved with the fire departnment as
a volunteer paranedic. (Tr. 62). Claimnt stated he basically
refills the departnment’s nmedi cal oxygen tanks and only went on
calls to help with injuries not related to fires. (Tr. 64).

Additionally, Cl aimnt has continued to perform vol unteer
wor k and mai nt enance work without pay at his church. (Tr. 65).
He estimated that he would go by the church once or twice a week
for a couple of hours to check on the church’s maintenance.
(Tr. 66-67). Cl ai mant woul d conduct electrical and plunbing
repairs and other mnor projects as they occurred. (Tr. 68).
He woul d al so oversee bigger projects, such as the repl acenment
of the Church’ s siding. (Tr. 68). Addi tional ly, Claimnt
stated he would periodically stop and visit with his priest.
(Tr. 66).

Clai mant and his brother have been business partners in
WIllis Small Engine Repair since 1981. (Tr. 55). Claimant owns
the building and |land where the business is |located and the
busi ness profits were split 50/50 when the business was
operating full-tinme. (Tr. 56). Claimant worked at this
busi ness full-time from 1981 until 1992, when he turned in his
state |icense and began perform ng EMI work. (Tr. 56-57). He
continued to performrepair work to make extra noney on the side
from 1992-1996, while his brother maintained the business part-
tinme. (Tr. 57, 59-60). Claimnt estimated that the business
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| ast made a profit in 1996. (Tr. 59).

He stated that he had not worked at WIllis Small Engine
Repair since his accident, other than doing mnor repairs and
bri ngi ng personal equipnment for his brother to help himwth.
(Tr. 59-61). Claimant testified that he was no | onger capabl e of
changing belts on | awnnmowers because it required use of both
legs. He estimated that after his accident he would stop by the
shop two or three times a nmonth. (Tr. 61)

Claimant testified that he does not believe he is totally
di sabl ed. (Tr. 76). He believes his problemis physical and
not psychological but is willing to do whatever it take to
return to his previous job as a paramedic. (Tr. 72). C ai mant
has never worn nor been recomended to wear an ankl e brace, even
t hough he walks with his left |leg sw nging out. Cl ai mant’ s
swinging of his left leg has led to hip pain. Cl ai mant al so
stated that he is not as “sure footed” as he use to be and
putting pressure on his left |leg, such as wal king or pulling,
causes pain. (Tr. 73, 75). However, Claimant is still capable
of clinbing a |l adder to change twel ve foot high light bul bs at
his church, although he states he only has to clinb the first
three rungs of the latter. (Tr. 73-74).

Mar k Bel | ue

M. Bellue is a clains supervisor with Louisiana Wrkers’
Conpensation Corporation (LWCC). (Tr. 77). Prior to becom ng
a supervisor, he was a clains representative. M. Bellue has
been Claimant’s representative for the entire length of
Claimant’s claim (Tr. 78).

M. Bellue testified that LWCC approved Cl ai mant’ s physi cal
t herapy and never stopped the treatnment after a week or two
weeks. (Tr. 78). He was “pretty sure” that LWCC approved al
the physical therapy and treatnment requested by Claimnt’s
doctors, specifically Drs. Tate and MIler. (Tr. 78, 79). M.
Bellue stated that LWCC approved Claimant’s EMG and nerve
conduction study which resulted in a normal finding. (Tr. 78).

M. Bellue stated that Claimant was seeing Dr. MIler, the
Claimant’s choice of treating orthopedist, who reconmended a
second opi ni on because he could not find the cause of Claimnt’s
pai n and had run out of options. Thus, LWCC and Cl ai mant agreed
upon Dr. Schutte for a second opinion. (Tr. 79).
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M. Bellue recalled that Dr. deAlvare had requested an MR
for Claimant. (Tr. 80). However, LWCC suggested sending Dr.
deAl vare a CT scan perfornmed on Claimnt at University Medica
Center. Dr. deAlvare reviewed the CT scan and determ ned it was
normal and did not reiterate his request for an MRI.

M. Bellue testified that around May 1997 Cl ai mant tol d him
he had never had a back injury or problems with his back. (Tr.
80). Claimant initially told M. Bellue that he had to drag his
| eft foot and therefore was unable to return to work. (Tr. 81).

M. Bellue stated that to his knowl edge all of Dr.
deAl vare’s nmedical bills and Claimant’s prescription bills have
been pai d. (Tr. 81). He did not recall LWCC denying any of
Claimant’ s prescription bills nor did he recall Cl ainmnt or his
representative at anytinme requesting psychiatric treatnent.
(Tr. 82).

M. Bellue testified Claimnt’s benefits were di scontinued
on October 20, 1998, because there was no nedi cal evidence of a
disability and LWCC had evidence that Claimnt was actually
wor king at the tine. (Tr. 82). M. Bellue stated LWCC had
obtained a surveillance video that was inconsistent wth
Cl ai mant’ s statenment about dragging his foot. Additionally, M.
Bel l ue stated he was not informed by Claimnt that while he was
receiving his tenporary total disability benefits he was
concurrently working for the “EMI Bureau”. Nor was M. Bell ue
informed by Cl aimant that he was the maintenance man for his
church at the same tine he was receiving his tenporary total
disability benefits. (Tr. 82-83).

M. Bellue testifiedthat he had received all of the reports
from Dr. deAlvare and he had not recomended an MRl after
reviewing the CT scan in 1999. (Tr. 83-84). He also stated Dr.
Schutte did not place any restrictions on Clai mant nor determ ne
he had a disability or recommend any further treatnent. (Tr.
85) .

Jeff Shoemmker

M. Shoemaker is enployed as a field investigator by the
private investigative firmof Lyon’s Research Group. (Tr. 86).
He has worked as a field investigator since May 1996 and has
possessed a state |icense since June 1996. As a field
i nvestigator, M. Shoemaker primarily perforns surveillance in
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addition to | ocating peopl e and background checks. The majority
of M. Shoemaker’s surveillance is for workers’ conpensation
liability. (Tr. 86).

M. Shoemaker testified that he was assigned to conduct
surveillance of Claimant in April 1997. (Tr. 87). He perforned
surveill ance of Claimant on April 2-4, 7-8 and 16-17, 1997. M.
Shoemaker conducted renote video surveillance, which s
remai ning out of view of the subject’s residence and then
following his vehicle and videotaping the subject’s activity.
(Tr. 87-88, 98). M. Shoemaker woul d usually devote ei ght hours
a day to Claimant’s surveillance. (Tr. 98). He identified
Cl ai mant by the vehicle he was driving. (Tr. 88). He stated
that if he lost Claimant while following him he would spend
approximately two hours trying to relocate Claimant and if he
was unsuccessful he would end the day. (Tr. 98).

M. Shoemaker stated that he tries to videotape only the
subj ect and his activities and relevant information to reference
the location. (Tr. 89, 98). He stated that he turns the
vi deotapes into his boss, who checks his report wth the
vi deot apes and then | ocks the tapes in a file cabinet. (Tr. 89-
90). M. Shoemaker used a videotape with a date/tinme group and
one three-hour tape which has not been altered in any way. (Tr.
99-100). He stated that he videotaped everything, whether it
was worthy or not because he is neutral in this matter. (Tr.
100) . He testified that he conpiled his final reports from
notes he took while conducting the surveillance, his nenory and
fromthe videotape. (Tr. 90-91).

M. Shoemaker testified that Claimnt went to WIllis Small
Engi ne Repair shop six out of the seven days he perforned
surveillance. (Tr. 93-94). Vil e at the repair shop, Cl ai mant
was observed wor ki ng on equi prent and al so maki ng a bank deposit
at a bank in Kaplan, Louisiana. (Tr. 94-95). M. Shoenaker
also stated that while perform ng the surveillance Clai mant
appeared to be walking in a normal manner and he did not see
Claimant linping or dragging his left ankle or tripping. (Tr.
95). Claimant did not appear to have difficulty with his ankle
when entering or exiting his vehicle.

M. Shoemaker additionally testified that he observed
Cl ai mant pushing a riding | ammnower on and off a trailer which
did not appear to cause Claimant any difficulty with his left
l eg or ankle. (Tr. 96).



-12-
THE MEDI CAL EVI DENCE

David Tate, M D.

Cl ai mvant saw Dr. Tate in Septenber 1996 at which time Dr.
Tate ordered an X-ray of Claimant’s |eft foot and ankle. The
report issued by Dr. Maurice Bercier revealed that Claimnt’s
soft tissue and bony structure were w thout abnormality and
there was no radi opaque foreign body. Dr. Bercier’s inpression
was a negative left foot and ankle. (CX-1, p. 7).

Rolland C. MIller, MD.

Dr. Tate referred Claimant to Dr. Roland MIler. (CX-1, p.
12). Dr. MIller saw Clai mfant on Novenber 1, 1996 for a foll ow
up. Dr. MIller noted that Claimnt had been put through
extensive therapy and it had not nmade a “great deal of
difference” for his left foot. Cl ai mant reported continuing
pain and stiffness in his left foot, inability to get his foot
to neutral dorsiflexion and very poor inversion and eversion of
the left foot. Claimant also continued to walk with a |inp.

Dr. MIler found Cl ai mant’s case to be very unusual, opining
that Claimant may sinmply have a joint that tends to be very
stiff. (CX-1, p. 12). However, to make sure Clai mant did not
have nerve injury or any type of intra-articular damage
preventing his ankle novenment, Dr. M|l er recommended a CAT scan
of his left ankle and foot and an EM& nerve conduction study of
his left Ieg. If Claimant’s test results were negative, Dr.
MIller opined that routine intensive therapy would provide
Claimant with a good result but it may take him | onger than
usual .

On Novenmber 4, 1996, Dr. Mller reviewed Claimnt’s CAT
scan. (CX-1, p. 13). The test revealed a cal caneal spur wth
the rest of Claimant’s tissue and bone being *“unremarkable”.
Addi tionally, Claimnt had no joint abnormalities.

On Decenber 13, 1996, Dr. M Il er opined that Claimnt was

wal ki ng nmuch smoot her, but still with a |inp. (CX-1, p. 18).
Cl ai mant had gained notion of his left ankle in all paraneters
except that it was still stiff in eversion. Cl aimnt had been
bi cycling and wal king a mle or two a day on his own in addition
to his therapy and exercises. Dr. MIller went over other

exerci ses that could be done at home by Claimant to stretch the



-13-

ankl e and for inversion/eversion type of notion. Dr. Mller
opi ned that Clai mant appeared to be i nproving and anti ci pated he
would do well with his injury. Dr. MIler recomended that

Cl ai mant conti nue his present treatnment and return in one nonth
for re-eval uation.

Janmes N. Dom ngue, M D

On Novenber 15, 1996, Dr. Dom ngue conducted an EMG and
stated his inpression of Claimant’s EMG and nerve conduction
studies on his |low back and | eft | eg were normal without clear-
cut el ectrophysi ol ogi cal evidence of radi cul opat hy or peri pheral
nerve entrapnment. (CX-1, p. 14).

John P. Schutte, M D.

Cl ai mnt saw Dr. Schutte for a second medical opinion on
March 6, 1997, upon Dr. MIller’s request to LWCC, due to his
sl ow progress. (CX-1, pp. 2-6, 11; EX-1, pp. 1-2). He
conpl ained of pain in his left ankle and | eg but denied having
any knee or back pain. Claimant stated he injured his ankle
whi | e wor ki ng of fshore as a paranmedi c when his ankl e was caught
and twisted in a grating. Clainmnt reported feeling a tear and
i medi ate pain in his ankle at the tinme of his accident.

Cl ai mant conpl ai ned of being unable to control his ankle
which hurt in the bone. (CX-1, p. 2; EX-1, p. 1). He inforned

Dr. Schutte he was wal king “quite well” until he suddenly | ost
function of his foot during therapy. Claimnt could not nove
his toes up or down and reported having to drag his foot. He

deni ed any nunbness or tingling in his foot, although his foot
swel | s.

On physi cal exam nation, although Claimnt tended to drag
his foot, he was able to dorsiflex his toes and plantar flex his
foot during gait. He reported he did not have nunbness in his
f oot . During the evaluation by Dr. Schutte, he was unable to
nmove his foot up or down. (CX-1, p. 2; EX-1, p. 1).

Dr. Schutte opined that Cl ai mant had conplete | ack of notor

function in his calf nusculature. When wal ki ng, however
Claimant had active function. Cl ai mmnt exhibited |limted
i nversion and eversion of both of his “hind feet”. He had

dorsiflexion of ten degrees and plantar flexion of thirty-five
degrees with little evidence of ankle swelling. Claimnt did
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not appear to have excessive pain with palpation around his
ankl e except when palpation occurs across his md-foot
laterally. (CX-1, p. 2; EX-1, p .1)

Upon reviewing Claimant’s x-rays, Dr. Schutte opined that
the only bony abnormality was a cal caneonavi cul ar coalition
whi ch appeared to be bony and fibrotic with md-foot arthritis.
This was al so evident in his CT scan. (CX-1, p. 2; EX-1, p. 1).

Dr. Schutte opined it was probable Clainmant sustained an
ankl e sprain which had probably heal ed. He al so opi ned that
Cl aimant’ s present synptons revol ved around a pre-existing md-
foot arthritis problem Dr. Schutte determ ned that Clai mant
was havi ng a conversion reacti on based on conpl etely nornmal EMGs
and nerve conduction studies. Dr. Schutte observed Clai mant
extendi ng and flexing his toes and his sensation was conpletely
normal , yet upon exam nation his foot was “li ke a piece of wood”
and he woul d not nove his toes. Dr. Schutte believed there was
a chance, although unusual with Claimnt’s normal neurologic
studi es, that he had sonme type of nuscul ar dystrophy. (CX-1, p.
3; EX-1, p. 2). Dr. Schutte did not assign any restrictions on
Cl ai mant or recommend further treatnent.

Leo A. deAlvare, M D.

Dr. deAlvare saw Claimant on May 6, 1997 for an initial
neurol ogical visit upon areferral by Dr. MIler to evaluate his
I eft ankle and his "“inexplicable problem with his leg. (CX-2,
pp. 13-20, 35; EX-2, pp. 1-2). Cl ai mant had been treated by
ot her physicians, yet his foot had not only not inproved but
decreased to no active novenment of the ankle. Clainmant reported
no tingling or nunbness in his foot and no past nedical history
of back or neck problenms. (CX-2, p. 13; EX-2, p. 1).

Dr. deAlvare determined from Clainmnt’s neurol ogical
exam nation that he was in no apparent distress, was alert and
fully oriented and unperturbed by his current medi cal situation.
(CX-2, p. 13; EX-2, p. 1). Exam nation of Claimant’s gait
showed he had circunduction? of the left |lower extremty and
wal ked with his ankle in a frozen position. He tended to drag
the lateral surface of his foot and held his hip externally
rotated. (CX-2, pp. 13-14; EX-2, pp. 1-2). He al so held sone

2An active or passive circular novenent of a |inb.
Dorland’s Illustrated Medical Dictionary 339 (27" Ed. 1988).
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degree of flexion at his knee and tended to favor his left side.
Dr. deAlvare did not test Claimant’s toe or heel wal king nor
exam ne the cranial nerves and neck.

Cl ai mant’ s deep tendon refl exes were symmetrical throughout
and his plantar responses were down going. Additionally, he had
two beats of clonus® at both ankles. (CX-2, p. 14; EX-2, p. 2).

Hi s not or examreveal ed good notor power in his | ower right
extremty, but little power in the nmuscles in his |ower |eft
extremty. (CX-2, p. 14; EX-2, p. 2) However, he was able to
use his left lower extremty to renove his right shoe. He was
also able to get on and off the exam nation table w thout
difficulty. Individual testing of his muscles showed profound
weakness or at |east |ack of denonstrable strength.

Hi s sensory examwas i ntact to tenperature and vi bration and
he had a full range of ankle notion wi thout pain. (CX-2, p. 14;
EX-2, p. 2). Measurenents of his thighs revealed that both
thighs were 54 cm However, neasurenent of his cal ves reveal ed
that his right calf was 42 cmand his left calf was 41% cm

Dr. deAlvare opined that Clainmant’s problemdid not fit any
anatom cal or organic syndronme and his physical exam did not
correlate well with his dynam c exam Dr. deAl vare al so opi ned
that Claimant’s illness was non-organic, but to rule out an
unusual |unmbar | esion, he requested an MRl of Claimnt’s | unbar
spine. (CX-2, p. 14; EX-2, p. 2).

Claimant returned to Dr. deAlvare’ s office on May 21, 1997.
Carrier had refused Dr. deAlvare s request for an MRl . (CX-2,
pp. 30, 35). He brought several pairs of shoes for Dr. deAlvare
whi ch showed no evidence of an abnormal gait or foot drop
Cl ai mant’ s exam nati on reveal ed tenderness al ong his ankl e joi nt
line, specifically anteriorly. He stated and his exam nation
reveal ed that he could not strai ghten out his quadriceps nuscles
when he was sitting down and could not do a straight |eg raise
when |ying down. Dr. deAlvare found this to be “very non-
anatom cal”. Dr. deAlvare still believed an MRl of the |unbar
spine was needed to rule out any |lunmbar pathology before
concl udi ng Cl ai mant suffered froma non-structural illness. Dr.
deAl vare hoped Claimnt’s tenderness along his joint-line was

Clonus in the ankle is abnormal reflex novenents induced
by sudden dorsiflexion of the foot. 1d. at 347.



-16-

related to pain in his ankle, thus preventing himfrom bendi ng
hi s ankl e when wal ki ng and causi ng other abnormalities in his
gait. (CX-2, p. 30). Dr. deAlvare prescribed non-steroidal and
anti-inflanmatory nedication and again requested an MRl of
Claimant’ s | unbar spine. Dr. deAlvare further noted Claimnt’s
“return to work status” as sedentary work with maximum lifting
of 10 pounds and limted standi ng or wal king. (CX-2, p. 31).

Cl ai mtant returned to Dr. deAlvare on June 30, 1997, w thout
an MRl of his lunbar spine. (CX-2, p. 29). He continued to
have the same synptonms and his exam was essentially the same.
He was unable to tolerate his prescribed nedication because of
his stomach ul cers. Dr. deAlvare believed they were at an
i npasse and needed an MRI. He was unsure he could do anything
for Claimant during the interimperiod and suggested he return
on an as needed basis. |If an MRl was approved by Carrier, Dr.
deAl vare stated he would be glad to discuss his care with him

The record is devoid of any medical treatnment record or
reports during the period fromJune 30, 1997 until May 27, 1999.

On May 27, 1999, Clai mant brought Dr. deAlvare a CT scan of
his lunbar spine which did not show nmuch in the way of
difficulty except for a little spinal stenosis at L4-L5 and
possibly some mld foram nal stenosis but Cl aimnt had no
radi cul ar synpt ons. Cl ai mant again had what Dr. deAlvare
referred to as a “very curious difficulty” nmoving his nuscles in
certain positions. He could not extend his | eg when seated but
could do so when supine. He had very little dorsiflexion of his
foot and yet did not drag his foot when he wal ked. His thighs
and cal ves were bilaterally equal when nmeasured. Dr. deAlvare
requested a bone scan to be certain there was not sone type of
art hropathy occurring that would explain Claimnt’s situation
(CX-2, pp. 26, 34; EX-2, p. 3). Dr. deAlvare also believed a
second nerve conduction/ EMG m ght be needed. Dr. deAlvare had
no explanation other than the possibility of arthropathy to
explain Claimant’s condition and requested he return in two
mont hs. (CX-2, p. 26; EX-2, p. 3).

On June 1, 1999, a bone scan was conducted at St. Mary’s

| magi ng Center in Lafayette, Louisiana. The scan reveal ed
“slight uptake at the knee joint bilaterally and at the md-
t ar sal region bilaterally nost conpatible wth mniml
degenerative change.” There was no abnormal uptake of the

spine. (CX-2, p. 33). On June 9, 1999, Dr. deAlvare released
Claimant for |ight duty work. (CX-2, p. 27).
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On August 2, 1999, Claimant returned to Dr. deAlvare. He
was unable to straighten out his knee when in the seated
position, but could place his left |leg over his right in order
to take off his sock. (CX-2, pp. 23, 25; EX-2, p. 4). Dr
deAlvare opined that Cl aimant was undergoing hysterica
conversion and recomended he undergo a psychol ogical
eval uati on.

Cl ai mant returned to Dr. deAl vare on October 4, 1999 w t hout
havi ng undergone a neuropsyche evaluation. (CX-2, pp. 21, 24).
Dr. deAlvare believed there was nothing nmore he could do until
Cl ai mant underwent a neur opsyche eval uati on and advi sed Cl ai mant
not to return until he had done so. He opined that it is
“unknown” when Cl ai mant woul d be able to return to work. (CX-2,
p. 24).

Mark S. Warner, Ph.D.

Cl ai mant underwent a psychol ogi cal eval uati on by Dr. \Warner
on April 28, 2000. (EX-3, Exhibit 3, pp. 1-4). He was
referred to Dr. Warner by Dr. G over to assist in differentia
di agnosi s and treatnent planning. (EX-3, Exhibit 3, p. 1). Dr.
War ner was deposed by the parties on February 5, 2001. (EX-3).
He is currently serving as an assistant professor of clinical
psychol ogy for LSU Medical Center in New Ol eans, Louisiana, at
its residency training site in Lafayette, Louisiana. (EX-3, p.
5).

Cl ai mant reported he was utilizing UMC services because
wor kers’ conpensation would not authorize further nmedical
services and he wanted to know what was wong with his ankle and
what type of treatnent could be perfornmed. At the time of his
eval uati on, he was not engagi ng in exercises at hone to i ncrease
the flexibility of his ankle and believed that worker’s
conpensati on owed him $25,000 plus the differences in salary.
He also stated he was hesitant to return to work until this
i ssue was resolved. Additionally, he felt that applying for
work was not beneficial because he was only capable of
perform ng light duty work. (EX-3, Exhibit 3, p. 1).

Cl ai mant deni ed personal or a famly history of psychiatric
or substance abuse problens. His medical history was
significant for a work-related injury (strained back) twenty-
four years ago, tonsil and appendi x surgery and current high
bl ood pressure. At the time of his evaluation, Claimnt
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conpl ai ned of difficulty supporting hinself with his left |eg,
inability to run and clunmsiness with tripping and falling. He
stated that he would like to find out why he has lost partia
function of his left leg. Claimnt reported that he was active
with his local church and had a contract with the state to
provi de national tests for EMI certification. He was al so very
satisfied with his |ife as a whole. (EX-3, Exhibit 3, p. 2).

Testing reveled Claimant had a normal 1Q scoring 99, but
his ability to process informati on was “noticeably deficient.”
(EX-3, p. 12). He had an ability to do “very well with things
he’s famliar with, [but] doesn’t handl e novel situations real
well.” His ability to do conpl ex and novel problem solving was
“really inmpaired.” (EX-3, p. 13). Dr. Warner opined Clai mant
does not have a | ot of resistance to new things and “experiences
enotions and reaction to things in life such as enotions of
anxi ety, depression, fear, anger, he’'s not a person who really
accepts those very well.” (EX-3, p. 14). Cl ai mant does not
deal with the enotional or stressful aspects of injuries and the
| oss of income which led himto convert a “tremendous anmount of
enotional pressure into physical synmptoms.” (EX-3, p. 15). Dr.
War ner further opined that Claimnt’s not working is significant
because it increases his experience of pain. (EX-3, p. 16).
Dr. Warner stated it would be better for Claimant to return to
work than not returning. He opined that a conversion disorder
is not an intentional malingering. (EX-3, p. 25). Cl ai mant
does not require nmedication or treatnent for this psychol ogi cal
condi tion. The “best nmedication” is “getting the validity of
returning to work.” (EX-3, p. 27).

Claimant referred often to his priest, a clinical
psychol ogi st, to whom he had discussed his probl ens. Once a
rapport was established Cl ai mant was pl easant, friendly, polite
and conpliant. During the actual tasks evaluation his posture

was erect with a slow gait apparently from the weakness in his
left leg. His notor behavior was unremarkable with right hand
dom nance. He was persistent, diligent and put forth a good
effort. Claimnt appeared self confident and assured and had no
observable reaction to failure of tasks. He exhibited
consi stent work behavior on problemsolving tasks and his
response speed on tasks was within normal expectations. He also
exhibited a flexible ability to shift tasks and change strategy
as needed. Clai mnt’s thought processes were |ogical and
coherent with unremarkabl e thought content. (EX-3, Exhibit 3,

p. 2).
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Cl ai mnt exhibited average intelligence, his verbal and
performance tests were within normal |imts and he had a
relative strength of non-verbal fluid reasoning. ( EX- 3,
Exhibit 3, pp. 3, 4). He exhibited a | ow average processing
speed which did not conpletely account for the conflicting
severe deficits exhibited on his sensitive non-verbal, un-tined
measur e of problem sol ving and reasoni ng.

He openly responded to questions yet denied significant
enotional problens and appeared to be overly self-critical.
(EX-3, Exhibit 3, p. 3). Dr. Warner believed it was |likely that
Cl ai mant had a strong need for attention, affection and synpathy
and felt insecure when he did not receive it. Cl ai mant
attenmpted to keep a positive attitude, avoiding acknow edgment
of life's difficulties. He also tended to bl ame ot hers when he
could not resolve problems and either avoided his anger or
expressed it in a passive aggressive way. Dr. Warner opined
that Claimant’s personality was simlar to individuals with
unresol ved issues of secondary gain and that his enotional
responses were exacerbating his physical synptons. (EX-3,
Exhibit 3, pp. 3, 4). C aimnt acknow edged that since the date
of his injury he had becone nore depressed, discouraged and
tired and that he had mld levels of anxiety with m ninmal
depression. (EX-3, p. 3).

Dr. Warner diagnosed Claimant with conversion disorder on

AXI'S I, and dependent and narcissistic features on AXISII. He
also opined that Claimnt’s ongoing workers’ conpensation
litigation was a psychosocial stressor. (EX-3, Exhibit 3, p.
3). Dr. Warner recommended Clai mant engage in an exercise

program or seek physical treatnent and continue his counseling
with his priest. (EX-3, Exhibit 3, p. 4).

THE SURVEI LLANCE EVI DENCE

On April 2, 1997, video surveillance by Lyons Research G oup
showed Claimant wal king out of a sporting goods store and
McDonal d’s with no apparent linp or swinging of his left |eg.
(EX-4). He was also videoed at WIlis Small Engine Repair
wal king with what appeared to be a normal gait. \ile punping
gas, Claimnt placed his entire weight upon his left | eg when he
propped his right |l eg up on the gas punp platform He was al so
seen wal king with a normal gate to and fromthe gas punp to the
store. Later, Claimnt was videoed walking in and out of
Anthony’s with no visible linp or swinging of his left |eg.
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(EX- 4) .

Surveill ance was continued on April 4, 1997 when Cl ai mant
was seen getting out of his car and walking with a normal gait
in and out of WIlis Small Engine Repair. (EX-4). He al so
pl aced his weight upon his left leg while bending to retrieve
what appeared to be a bank bag out of a car. The sanme day
Cl ai mrant was seen at Coast to Coast Hardware store carrying a
box and getting into his car. During approximtely a span of
ten mnutes at WIlis Small Engine Repair, he was seen
attenpting to start one weed-eater and then propping his bent
left leg up and balancing a second weed-eater upon his left
thigh for approximately two m nutes. Cl aimnt was al so viewed
getting in and out of his car with no apparent problens. (EX-
4).

On April 7, 1997, Cl ai mant was again videoed at WIlis Small
Engine Repair getting out of his car and then | eaving
approximately two hours |later. He returned to the shop
approxi mately an hour later and walked into the shop with no
visible limp. (EX-4).

The next day, April 8, 1997, Claimant was videoed arriving
and leaving WIllis Small Engi ne Repair several tinmes and pl acing
all his weight on his left foot when getting out of his car. He
was al so videoed while in the garage, but not engaged in any
activity. (EX-4).

On April 17, 1997, Claimnt was seen arriving at WIllis
Smal | Engine Repair and pushing a riding |Iawn nower down a
trailer ranp that was attached to his van. He additionally
pushed the | awn nower into the garage and after purchasing belts
at Napa Auto Parts pushed the |awn nower up the trailer ranp,
stretching and pushing with both his legs. (EX-4).4

‘“EX-5 is a summary of the video surveillance and
i nvestigation by Lyons Research G oup, which conports with the
above analysis of the video. The summary also refers to
surveillance on April 16, 1997, when Cl ai mant was observed
leaving Dr. Roland MIler’s office and entering WIllis Small
Engi ne Repair, which was not included in the video
survei |l | ance.



-21-
The Contentions of the Parties

Cl ai mant contends that he cannot return to his forner
enpl oynent as a paranedic because he is unable to pass the
physical fitness test, as aresult of his work-related injury on
Sept enber 21, 1996.

Cl ai mant clains that he has not been released to return to
his previous job as a paranedi c but has been rel eased for |ight
duty work. He argues that he has not perforned work for wages
at WIllis Small Engine Repair since his injury, but has
vol unteered at his church and performed other |ight duty work
wi t hout pay. He clains that he is now enpl oyed as a nmai nt enance
man at a local hospital, which accompdates his special needs.

Addi tionally, Claimnt disagrees with his portrayal in the
surveil |l ance vi deo. He contends that he never denied that he
could wal k or stand. He al so argues that the video does not
show him working at WIlis Small Engine Repair, nor has he
wor ked there for profit since 1995.

Claimant would like to gain full use of his | eg and achi eve
financial stability. He does not view hinself as “di sabl ed” or
gravely inpaired, although he has I|leg and back problens.
Cl ai mnt argues that he is 1) entitled to nedical treatnent or
wor kers’ conpensation for the difference in wages if he cannot
return to his previous enploynment as a paranedic; 2) workers’
conpensation paynents from the date of its termnation to the
date he began his current enploynent (October 20, 1998 to
Decenber 4, 2000, totaling $40,187.40) and 3) nileage
rei mbursement for nmedical visits.

Enpl oyer/ Carrier, on the other hand, argue that Clai mant
reached maxi mum nmedi cal inmprovenent on March 6, 1997, when Dr
Schutte opined that his sprained ankle had heal ed and rel eased
him to return to work wth no further restrictions or
recommendati ons. Enployer clains that Cl ai mnant has been wor ki ng
while receiving tenporary total disability benefits and that his
contentions and behavior are contradicted by the surveillance
vi deo. Thus, Enpl oyer argues that Claimnt has no degree of
disability and is not entitled to any type of weekly indemity
benefits. Enpl oyer contends that Claimant’s only injury is a
conversion disorder, for which Dr. Warner opined the “best
medi cine” was Claimant’s return to worKk.
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V. DI SCUSSI ON

It has been consistently held that the Act nust be construed
liberally in favor of the Claimant. Moris v. Eikel, 346 U. S
328, 333 (1953); J. V. Vozzolo, Inc. v. Britton, 377 F. 2d 144
(D.C. Cir. 1967). However, the United States Suprenme Court has
determ ned that the "true-doubt” rule, which resolves factua
doubt in favor of the Claimnt when the evidence is evenly
bal anced, violates Section 7(c) of the Adm nistrative Procedure
Act, 5 U S.C. Section 556(d), which specifies that the proponent
of a rule or position has the burden of proof. Director, OACP
V. Geenwich Collieries, 512 U S. 267, 114 S.C. 2251 (1994),
aff'g. 990 F.2d 730 (3rd Cir. 1993).

In arriving at a decisioninthis matter, it is well-settled
that the finder of fact is entitled to determne the credibility
of witnesses, to weigh the evidence and draw his own inferences
therefrom and is not bound to accept the opinion or theory of
any particular nedical exam ners. Avondale Shipyards, Inc. v.
Kennel , 914 F.2d 88, 91 (5th Cir. 1988); Atlantic Marine, Inc.
and Hartford Accident & Indemity Co. v. Bruce, 661 F. 2d 898,
900 (5th Cir. 1981); Banks v. Chicago Grain Trinmmers
Association, Inc., 390 U S. 459, 467, reh' g denied, 391 U. S. 929
(1968).

A. Nature and Extent of Disability

The parties stipulated that Cl aimnt suffers from a
conpensabl e i njury, however the burden of proving the nature and
extent of his disability rests with the Cl ainmant. Trask V.
Lockheed Shi pbuil ding Construction Co., 17 BRBS 56, 59 (1980).

Disability is generally addressed in ternms of its nature
(permanent or tenporary) and its extent (total or partial). The
permanency of any disability is a nedical rather than an

econom ¢ concept. Disability is defined under the Act as an
"incapacity to earn the wages which the enpl oyee was receiving
at the time of injury in the sane or any other enploynent."” 33
UsS C § 902(10). Therefore, for Claimant to receive a
disability award, an economc |oss coupled with a physical
and/ or psychol ogi cal inpairment must be shown. Sproull v.

St evedoring Servs. of America, 25 BRBS 100, 110 (1991). Thus,
disability requires a causal connection between a worker's
physical injury and his inability to obtain work. Under this
standard, a claimnt nmay be found to have either suffered no
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| oss, a total loss or a partial |oss of wage earning capacity.

Permanent disability is a disability that has continued for
a lengthy period of tinme and appears to be of |lasting or
i ndefinite duration, as distinguished fromone in which recovery
nmerely awaits a nornmal healing period. Watson v. Gulf Stevedore
Corp., 400 F.2d 649, pet. for reh'g denied sub nom Young & Co.
v. Shea, 404 F.2d 1059 (5th Cir. 1968)(per curiam, cert.
denied, 394 U S. 876 (1969); SGS Control Services v. Director,
ONCP, 86 F.3d 438, 444 (5th Cir. 1996). Aclaimant's disability
is permanent in nature if he has any residual disability after

reachi ng maxi mnum nmedi cal i nmprovenent. Trask, 17 BRBS at 60.
Any disability suffered by Claimnt before reaching maxi mum
medi cal i nprovenent is considered tenmporary in nature

Ber kstresser v. WAshi ngton Metropolitan Area Transit Authority,
16 BRBS 231 (1984); SGS Control Services v. Director, OWCP
supra., at 443.

The question of extent of disability is an econom c as wel |
as a nedical concept. Quick v. Martin, 397 F.2d 644 (D.C. Cr
1968); Eastern S.S. Lines v. Mnahan, 110 F.2d 840 (1st Cir.
1940); Rinaldi v. General Dynam cs Corporation, 25 BRBS 128, 131
(1991).

To establish a prim facie case of total disability, the
cl ai mnt nust show that he is unable to return to his regular or
usual enployment due to his work-related injury. Elliott v. C
& P Tel ephone Co., 16 BRBS 89 (1984); Harrison v. Todd Pacific
Shi pyards Corp., 21 BRBS 339 (1988); Louisiana lnsurance
Guaranty Association v. Abbott, 40 F.3d 122, 125 (5th Cir
1994). Clainmant's present medical restrictions nust be conpared
with the specific requirements of his usual or former enpl oynent
to determne whether the claim is for tenporary total or
permanent total disability. Curit v. Bath Iron Wirks Corp., 22
BRBS 100 (1988). Once Claimant is capable of performng his
usual enploynment, he suffers no | oss of wage earning capacity
and is no |longer disabled under the Act.

B. Maxi mrum Medi cal | nprovenent (MM)

The traditional nethod for determ ning whether an injury
is permanent or tenporary is the date of nmaximum nmedi cal
i nprovenent. See Turney v. Bethlehem Steel Corp., 17 BRBS 232,
235, n. 5. (1985); Trask v. Lockheed Shipbuilding Construction
Co., supra; Stevens v. Lockheed Shipbuilding Conpany, 22 BRBS
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155, 157 (1989). The date of maxi num nedical inprovenment is a
guestion of fact based upon the nedical evidence of record.
Bal |l esteros v. Wllanmette Wstern Corp., 20 BRBS 184, 186
(1988); WIlliams v. General Dynam cs Corp., 10 BRBS 915 (1979).

An enpl oyee reaches maxi mum medi cal inprovenent when his
condition becones stabilized. Cherry v. Newport News
Shi pbuilding & Dry Dock Co., 8 BRBS 857 (1978); Thonpson V.
Quinton Enterprises, Limted, 14 BRBS 395, 401 (1981).

In the present nmatter, nature and extent of disability and
maxi mum nedi cal i nprovement will be treated concurrently for
pur poses of explication.

Cl ai mvant contends he is unable to return to his fornmer
enpl oynment. However, the only record evidence of a description
of Claimant’s prior enmployment and its physical demands as a

paramedic is Claimant’s own testinony. An analysis of this
i ssue nust consi der the basis for any nedi cal opinions rel easing
or diagnosing Claimnt. Specifically, whether the nedical

deci sions were based solely on Claimant’ s subjective statenents
to his physicians. Furthernmore, Claimant’s credibility nust be
consi dered due to the di screpancies between his testinony at the
hearing and to his physicians which are contradicted by the
surveil |l ance vi deo.

Claimant testified that his previous enploynment as a
paranmedi c required him to conplete paperwork, conduct safety
meetings, inventory nedical supplies, and arrange for the
transportation of injured workers to |and based hospitals.
Enpl oyer/Carrier failed to provide a job description of the
par anmedi ¢ position.

The Dictionary of Occupational Titles (DOT) (4'" Ed., Rev.
1991) OCOccupational G oup Arrangenent, has al so been consi dered
to determne if Claimnt can physically return to his fornmer
enpl oynent. The DOT describes the strength requirement for a
paramedi ¢ as “very heavy work”. 1d. at 079.364-026. “[V]ery
heavy work” consists of occasionally exerting in excess of 100
pounds of force and/or frequently exerting in excess of 50
pounds or nore and/or constantly exerting 20 pounds of force to

nove objects. Id. at Appendix C, [V (c). The strength
requi renment for an Energency Medical Technician is described as
“medi um work”. 1d. at 079.374-010. “[M edium work” requires

occasionally exerting 20-50 pounds of force and/or frequently
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exerting 10-25 pounds of force and/or exerting greater than 10
pounds of force constantly to nove objects. [d. at Appendi x C,
IV (c).

Upon exanmi nation by Dr. Ml ler in Novenber 1996, two nonths
after his job injury, Claimnt reported continuing pain and
stiffness and walked with a limp. Dr. MIller found Claimnt’s
case to be very unusual and opined that Claimnt my have a
joint that tends to be very stiff. To be sure Claimnt did not
have nerve injury, Dr. MIller requested a CT scan. Upon
reviewing the CT scan, Dr. MIller determ ned Clainmnt had
“unremar kabl e” tissue and bone and no joint abnormalities. In
Novenmber 1996, Clai mant al so underwent on EMG whi ch Dr. Dom ngue
found to be normal. In Decenmber 1996, Dr. Ml ler believed
Cl ai mant was i nproving due to his exercise routine and opi ned he
woul d do well with his injury. Dr. MIller based his opinion on
Cl ai mant’ s conpl aints and CT scan.

During Claimant’s exam nation by Dr. Schutte in March 1997,
he conpl ai ned of pain in his left ankle and | eg and had to drag
hi s f oot when he wal ked. He was al so unable to nove his foot up
or down. Upon reviewing Claimant’s X-ray and CT scan, Dr.
Schutte opi ned that Cl ai mant had pre-existing md-foot arthritis
but that his ankle sprain had probably heal ed. Dr. Schutte
opi ned that Clai mant was having a conversion reaction due to his
“conpletely normal” EMGs and nerve conduction studies. Dr .
Schutte believed it was possible, although unusual that Cl ai mant
may have sonme type of nuscul ar dystrophy. No restrictions or
foll ow-up treatnment was reconmended. Dr. Schutte based his
opi nion upon Claimant’s conpl ai nts, physical exam nation, X-ray
and CT scan.

Cl ai mnt saw Dr. deAlvare in My 1997, for a neurol ogica
exam nation. During the exam nation, Cl aimnt wal ked with his
left ankle in a frozen position, tended to drag his foot and
held his hip externally rotated. During his sensory exam he
had a full range of ankle motion w thout pain. Dr. deAlvare
opined that Claimnt’s problem was non-anatom cal and non-
organi c and his physical examdid not correlate with his dynam c
exam Dr. deAlvare requested an MRl to rule out any unusual
[ umbar | esions. On May 21, 1997, Dr. deAlvare rel eased Cl ai mant
for sedentary work with maxi numlifting of 10 pounds and limted
st andi ng or wal ki ng.

In May 1999, Dr. deAlvare reviewed Claimant’s CT scan
Claimant had a “very curious difficulty” moving his |eg when
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seated yet could do so when supine. He noted Claimnt had very
little dorsiflexion of his left foot, but yet did not drag his
f oot when wal ki ng. Dr. deAlvare requested a bone scan to be
sure there was no anthropathy that would explain Claimnt’'s
situation and a second EM& nerve conducti on. He had no
expl anation for Claimant’s condition other than the possibility
of arthropathy. In June 1999, Dr. deAlvare opined Clai mant was
under goi ng hysterical conversion and recommended a psychol ogi cal
evaluation. He released Claimant to perform |light duty work.
Dr. deAlvare’s opinion was based upon Claimnt’s statenents,
physi cal exam nation and CT scan. Dr. deAlvare further opined
in October 1999 that until Claimnt underwent a neuropsyche
eval uation he had nothing to offer him

Clai mtant saw Dr. Warner in April 2000 for a psychol ogi ca
eval uation. During his evaluation, Claimnt exhibited a strong
need for attention, affection and synpathy and felt insecure
wi thout this attention according to Dr. Warner. Dr. Warner al so
opi ned that Clainmant’s personality exhibited characteristics of
secondary gain and his enotional responses were exacerbating his
physi cal synptons.

Dr. Warner additionally opined that Cl ai mnant does not deal
with enotional or stressful aspects of injuries and that his
| oss of incone and workers’ conpensation litigation had |ed him
to convert a “trenmendous anmpunt of enotional pressure into
physi cal synptons”. Dr. Warner al so opined that Clainmant’s not
wor ki ng was significant because it increased his experience of
pain. Dr. Warner believed it was in Claimnt’s best interest to
return to work. He diagnosed Clai mant with conversi on di sorder
which is not an intentional malingering and does not require
medi cation or treatnment. He recomended an exerci se program or
physi cal treatment and continued counseling with C aimnt’s
priest.

Additionally, Claimant’s credibility has been brought into
i ssue by Enployer/Carrier’s surveillance video. The video was
recorded during April 1997. Thus, it is essential to conpare
Claimant’ s representations to his doctors during April 1997, his
testinmony and ny concl usions therefromto aid in a determ nation
of Claimant’s credibility.

An adm ni strative | aw judge has the discretion to deterni ne
the credibility of w tnesses. Furthernmore, an admnistrative
| aw j udge may accept a claimant’s testinony as credi ble, despite
i nconsi stencies, if the record provi des substanti al evidence of
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the claimant’s injury. Kubin v. Pro-Football, Inc., 29 BRBS
117, 120 (1995); see also Plagueni nes Equi pnent & Machine Co.,
v. Neunman, 460 F.2d 1241, 1243 (5" Cir. 1972).

Claimant testified that he had difficulty picking up or
ki cking out his left leg, which affected his ability to maneuver
steps, junp or use his leg for leverage. He also stated that he
could not flex his foot or put strain or pressure on his left
| eg for | everage or pulling. Additionally, he testified that he
wal ked often but had pain and a burning sensation in his |eg and
was unable to |ift heavy objects, such as | awn nowers. Cl ai nant
did not wear an ankle brace even though he wal ked with his |eft
|l eg swinging out which led to hip pain.

In March 1997, Claimant reported to Dr. Schutte that he had
pain in his left ankle and | eg, was unable to control his ankle
and had to drag his left foot. During his exam nation, he was
unable to nove his toes up or down, leading Dr. Schutte to
comment that his foot was “like a piece of wood”, yet when
wal ki ng he had active function.

In April 1997, Claimnt was videoed walking wth what
appeared to be a normal gait and no apparent |linp or sw nging of
his left leg. He was observed placing his entire weight on his
| eft | eg and propping his bent |eft | eg up and bal anci ng a weed-
eater upon his left thigh. Additionally, Claimnt was observed
pushing a riding |awn nower down and then back up a trailer
ranp, stretching and pushing with both of his |egs.

Less than a nonth |ater, during Clainmnt’s exanm nation by
Dr. deAlvare, his gait exhibited a circular nmovenent of his
lower left leg and he walked with his ankle in a frozen
position. He also tended to drag his left foot and held his hip
externally rotated. However, he had full range of ankle notion
wi t hout pain. Two weeks | ater, during another eval uation by Dr.
deAl vare, Cl ai mant brought in his shoes which showed no evi dence
of an abnormal gait or foot drop. Yet, Claimant could not
strai ghten out his quadricep nmuscles when sitting and coul d not
perform straight leg raises |ying down.

Cl ai mant al so i nformed Mark Bel lue of LMCC in May 1997 t hat
he had to drag his left foot and was therefore unable to return
to work.

The testinmony and opi nions of Drs. Schutte and deAl vare and
the testinony of M. Bellue contradict Clainmnt’s testinmony.
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Additionally, the surveillance video clearly shows Claimant
wal king with a normal gait and no |linp or dragging of his |eft
f oot . It is therefore reasonable to doubt the credibility of
Cl ai mnt’ s testinony. VWil e Clai mant may have, at one tine,
cause to linp or drag his foot due to his injury, that appears
to longer no be the case. Claimant’s inconsistent statenents
prior to and after the video bring into doubt his conplaints
regarding his injury and its residuals. Thus, it is essentia
to determ ne whet her any obj ective evidence of continuing injury
or physical restriction exists in support of Claimnt’s
conpl ai nt s.

Dr. MIler in Novenber 1996, believed Cl ai mant was i nprovi ng
and would do well with his injury in viewof negative results on
an EMG and nerve conduction studies, an unremarkable CAT scan
and no joint abnormalities. Dr. Schutte believed Clai mnt had
a pre-existing md-foot arthritis, but that his sprained ankle
had probably already healed. Dr. Schutte opined that Cl ai mant
was having a conversion reaction. Dr. deAlvare believed
Cl ai mant’ s probl emwas non-anatom cal and non-organic. He found
Claimant’s difficulty with his leg “very curious” and opined
t hat Cl ai mant was under goi ng hysterical conversion and rel eased
Claimant for |light duty work in June 1999. The CT scan and bone
scan perfornmed on Claimnt were normal with respect to his
condition. Dr. Warner, a psychologist, confirmed Drs. Schutte
and deAlvare’s conversion disorder diagnosis and recomended
Claimant return to work.

Since Dr. deAlvare treated Cl ai mant nore frequently and nore
ext ensively than other consultative physicians of record, | find
himto be Claimant’s treating physician. He reconmended an MR
to rule out |unbar pathology on May 21, 1997. Carrier never
aut hori zed the recommended MRI. Neverthel ess, Clainmant was then
released to perform sedentary work wth restrictions.
Therefore, Claimant is entitled to tenporary total disability
benefits based on his average weekly wage of $548.00 from the
date of his injury, Septenber 21, 1996 to May 21, 1997.

However, given the total |I|ack of objective evidence
supportive of Claimant’s all eged continuing condition, I do not
find his conplaints of residuals from his injury to be
persuasi ve after My 21, 1997, at which time | find he reached
MM .

From May 21, 1997 to May 27, 1999, the record is devoid of
any medical treatnment or diagnosis of Claimant’s condition. A
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CT scan perfornmed in the interimat a charity hospital system
was provided to Dr. deAlvare for review on May 27, 1999. After
such review, Dr. deAlvare did not re-new his recommendati on for
an MRI, but recommended a bone scan to rule out “sonme type of
arthropathy” given Claimant’s continuing situation. The bone
scan was conducted on June 1, 1999, revealing slight uptake in
the knees and mid-tarsal regions bilaterally conpatible with
m ni mal degenerative change.

Dr. deAlvare continued to physically restrict Claimnt to

nodi fied work, whi ch  was prem sed on a recomended
neur opsychol ogi cal evaluation, that was not conducted until
April, 28, 2000. The evaluation confirmed that Claimant had a

conversion disorder which did not require nmedication or
treatment and his recovery/resolution fromthe disorder was his
return to work. Accordingly, | further find that Claimnt’s
conversion disorder did not prevent him from perform ng work
after May 21, 1997. Moreover, all diagnostic testing conducted
after May 21, 1997, failed to establish a basis for Clainmnt’s
continuing injury/condition.

Prior to Dr. deAlvare’'s treatnent, Dr. Schutte eval uated
Claimant’s i njury and found that his sprained ankl e had probably
al ready heal ed. Claimant’s statenents to Dr. Schutte
contradicted Dr. Schutte' s observations during Claimnt’s
physi cal exam nation and the results of his X-ray and CT scan.
Dr. Schutte did not recomrend any restrictions or follow up
treatment for Claimant. Dr. Schutte’s observations, taken into
consideration wth Claimnt’s discredited conplaints and
contradictory surveillance video, buttress a conclusion that
Cl ai mant has no restrictions and should be able to return to his
former enploynent as a paranedic effective May 21, 1997. | so
find.

In sum in viewof the foregoing, and the record as a whol e,
| find and conclude that Claimnt had no continuing disability
after May 21, 1997. | do not accord probative value to Dr
deAl vare’s opinion that Claimant could only perform sedentary
work after May 21, 1997. His opinions are based on Claimant’s
subj ective conplaints which were shown to be inconsistent and
non-existent in the surveillance video offered into evidence.
| have discounted Claimant’s testinmony to the contrary in view
of his activities portrayed in the video which further belie his
conpl aints. Moreover, the record contains no objective evidence
to support a finding or conclusion that Claimnt suffered a
continuing disability after May 21, 1997, when his condition can
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be deened stabilized in the absence of any ongoing medica
regi me.

C. Medical/Surgical Benefits

Pursuant to Section 7(a) of the Act, the enployer is |liable
for all nmedical expenses which are the natural and unavoi dabl e
result of the work injury. 1In order for Enployer to be liable
for Claimnt's nedi cal expenses, the expenses nust be reasonabl e
and necessary. Parnell v. Capitol Hll Msonry, 11 BRBS 532,
539 (1979). A claimant has established a prim facie case for
conpensable nedical treatnment where a qualified physician
indicates treatnment is necessary for a work-related condition
Turner v. Chesapeake & Potomac Tel. Co., 16 BRBS 255 (1984).
Section 7 does not require that an injury be economcally
disabling in order for Claimant to be entitled to nedical
benefits, but only that the injury be work-related and the
medi cal treatnent be appropriate for the injury.

An enpl oyer found |liable for the paynent of conpensationis
responsi ble for those nedical expenses reasonably and
necessarily incurred as a result of a work-related injury.
Perez v. Sea-Land Services,  nc., 8 BRBS 130 (1978).
Entitlement to nmedical benefits is never tinme-barred where a
disability is related to a conpensable injury. Wber v. Seattle
Crescent Container Corp., 19 BRBS 146 (1986). |If a work injury
aggravates, exacerbates, accelerates, contributes to, or
conbines with a previous infirmty, disease or wunderlying
condition, the entire resultant condition is conpensable. See
Strachan Shi pping Co. v. Nash, 782 F.2d 513 (5'" Cir. 1986).

In the present matter, Claimant testified that he paid
pharmaceutical bills that Enployer/Carrier would not pay and he
has an outstanding prescription bill of $85.00.

Upon review ng the nedical records, | find few occasions
upon whi ch Cl ai mant was prescribed nedication. On May 21, 1997,
Dr. deAlvare prescribed Daypro and Cytotec to Clainmant.
Cl ai mant has provi ded copies of receipts from Eckerd Drug Store
for $77.29 and $80.19 for 1999. On June 9, 1999, Dr. deAlvare
prescri bed Cel ebrex for Claimant. (CX-2, p. 32). | find the
medi cati ons prescribed by Dr. deAlvare, are appropriate for
Claimant’s injury. Cl aimant has provided no other proof of his
unpaid prescription bills. I t herefore conclude that
Enpl oyer/ Carrier are responsible for $77.29 and $80.19 or a
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total of $157.48, in outstanding pharmaceutical bills, which
were reasonably and necessarily incurred as a result of
Claimant’s work-related injury.

Cl ai mant has al so established that he has recei ved nedi cal
bills for office visits to Dr. deALvare for a total of $720.00.
(CX-2, pp. 3, 6-10). To the extent Enployer/Carrier have not
paid such nmedical bills or reinmbursed Claimnt for paynents
made, they are responsible to do so.

Al t hough Cl ai mant has not produced any specific evidence of
his mleage to and from doctor’s offices, hospitals or other
testing and treatnment facilities, he is entitled to be
rei mbursed for reasonable and necessary mleage at the
prevailing federal nm | eage rate applicable for the specific tine
period or date involved for which Enployer/Carrier are
responsi bl e

D. Petition for Intervention for Attorney Fees

Attorney Landry, Claimant’'s attorney prior to the trial of
this case, filed a petition for intervention for attorney fees
inthe event that Enpl oyer/Carrier was found |iable to Cl ai mant.

Section 28(a) of the LHWCA provides that a person who
successful ly prosecutes a claimfor benefits shall be awarded a
reasonable attorney’s fee against the Enployer/Carrier. 33
U S.C 8 928(a). A requisite for obtaining attorney’s fees is
that the Claimant’s attorney nust engage in a “successful
prosecution” of the claim 33 U S.C. §8 928(a); 20 C.F.R 8
702.134(a); Petro-Weld. Inc. v. Luke, 619 F.2d 418 (5" Cir.
1980) .

Courts have held “successful prosecution” to nean, anong
other things, establishing the Claimant’s right to past,
present, or future conpensation and/or nmedical benefits.
Ingalls, Shipbuilding v. Director, OACP, 991 F.2d 163 (5" Cir
1993); Fairley v. lIngalls Shipbuilding, 25 BRBS 61 (1991). A
claimis not successfully prosecuted when the Clai mant does not
receive any additional benefits. Mirphy v. Honeywell, Inc. 20
BRBS 68 (1986).

In the present matter, Claimnt has not succeeded in a
successful prosecution of his claim VWhile Claimant is entitled
to reinmbursenent of past pharmaceutical bills and any future
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medi cal benefits that are reasonabl e and necessary, there is no
evidence in the record that Enployer/Carrier has ever denied

payment of any of Claimant’s nedical bills. Addi tionally,
Enpl oyer/ Carrier has paid substantial nedical benefits in the
anount of $8,338.16 in the past. Therefore, Cl ainmnt was not

successful in proving that he has been deni ed nedical treatnment
or benefits by Enployer/Carrier.

Moreover, Claimant has failed to prove he is entitled to
addi ti onal conpensation benefits. Enpl oyer/ Carrier paid
Cl ai mant tenporary total disability benefits from Septenmber 26,
1996 through October 20, 1998 at a weekly conpensation rate of
$365.34. | have found that Claimant is entitled to tenporary
total disability benefits based on his average weekly wage of
$548. 00 from Septenmber 21, 1996 to May 21, 1997, at which tine
| found he had no continuing disability. Enployer/Carrier have
voluntarily paid Claimnt tenporary total disability benefits
wel | beyond the date which |I found he was no | onger disabl ed.

Cl ai mant has neither successfully obtained additional
conpensation nor established that Enployer/Carrier refused to
pay his <continuing nedical benefits notwi thstanding their
responsibility to do so. Therefore, | find and concl ude that
Cl ai mant has not successfully prosecuted his claimw thin the
meani ng of Section 28 of the Act. Based upon ny finding of an
unsuccessful prosecution of this claim | further find that an
intervention for attorney’s fees is i nappropriate and t herefore,
attorney Landry’s petition is DEN ED

V. | NTEREST

Al t hough not specifically authorized in the Act, it has
been an accepted practice that interest at the rate of six per
cent per annum is assessed on all past due conpensation
payments. Avallone v. Todd Shi pyards Corp., 10 BRBS 724 (1974).
The Benefits Revi ew Board and t he Federal Courts have previously
uphel d interest awards on past due benefits to insure that the
enpl oyee receives the full amunt of conpensati on due. WAtkins
v. Newport News Shipbuilding & Dry Dock Co., aff'd in pertinent
part and rev'd on other grounds, sub nom Newport News V.
Director, OANCP, 594 F.2d 986 (4th Cir. 1979). The Board
concluded that inflationary trends in our econony have rendered
a fixed six per cent rate no | onger appropriate to further the
pur pose of making Cl ai mant whole, and held that "...the fixed
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per cent rate should be replaced by the rate enployed by the
United States District Courts under 28 U.S.C. 8§ 1961 (1982).
This rate is periodically changed to reflect the yield on United

States Treasury Bills..." Grant v. Portl and Stevedoring Conpany,
et al., 16 BRBS 267 (1984). This order incorporates by
reference this statute and provides for its specific

adm ni strative application by the District Director. See G ant
v. Portland Stevedoring Conpany, et al., 17 BRBS 20 (1985). The
appropriate rate shall be determ ned as of the filing date of
this Decision and Order with the District Director.

VI . ORDER

Based upon the foregoing Findings of Fact, Concl usions of
Law, and upon the entire record, | enter the follow ng O der:

1. Enpl oyer/ Carrier shall pay Cl aimant conpensation for
tenmporary total disability from Septenmber 21, 1996 to May 21,
1997, based on Claimant's average weekly wage of $548.00, in
accordance with the provisions of Section 8(b) of the Act. 33
U.S.C. § 908(b).

2. Enployer/Carrier shall pay all reasonabl e, appropriate
and necessary nedi cal expenses arising fromC ai mant's Sept enber
21, 1996, work injury, pursuant to the provisions of Section 7
of the Act.

3. Enpl oyer shall receive credit for all conpensation
her et of ore paid, as and when paid.

4. Enployer shall pay interest on any suns determ ned to
be due and owing at the rate provided by 28 U S . C. 8§ 1961
(1982); Grant v. Portland Stevedoring Co., et al., 16 BRBS 267
(1984).

ORDERED this 25™ day of October, 2001, at Metairie,
Loui si ana.

A
LEE J. ROVERO, JR
Adm ni strative Law Judge



